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area 
freedom, justice 

security 
post Tampere 1999

mutual 
recognition

the rights of individuals in 
criminal procedure (art 82 TFEU) 

- fundamental rights (ECJ)

trust

rights



EUROPE and FUndamental RIGHTS 

Treaty of European Union 
.

(6/3. Fundamental rights, as guaranteed by the European Convention for the Protection of Human 
Rights and Fundamental Freedoms and as they result from the constitutional traditions common to 
the Member States, shall constitute general principles of the Union's law) 

European Convention Human rights  

EU Charta (binds institutions as well) 

CJUE 

ECtHR 

..



EAW

(r 10) The mechanism of the European arrest 
warrant is based on a high level of confidence 

between Member States. Its implementation may 
be suspended only in the event of a serious and 

persistent breach by one of the Member States of 
the principles set out in Article 6(1) of the Treaty 

on European Union, determined by the Council (..) 

(r 12) This FD respects fundamental rights and 
observes the principles recognised by Article 6 of 

the Treaty on European Union and reflected in the 
Charter of Fundamental Rights of the European 

Union 

(art 1/3) this FD shall not have the effect of 
modifying the obligation to respect fundamental 

rights and fundamental legal principles as 
enshrined in Article 6 of the Treaty on European 

Union.



“not rights that 

are theoretical or 

illusory but rights 

that are practical 
and effective”

ECtHR, Artico v Italy judgment (1980) 



“fundamental rights risk 
assessment in issuing state”

CGUE, C-404/15 Aranyosi e Caldararu, 5 
April 2016, GS

EP 2014 motion to review of EAW with fundamtnel rights refusal 
ground 

2 steps approach 
- Detention conditions 
- Fair trial rights (indipendence) 
- ..



 
art. 23 FD 584/02  

The surrender may 
exceptionally be 

temporarily 
postponed for serious 

humanitarian 
reasons, for example if 
there are substantial 
grounds for believing 

that it would 
manifestly endanger 
the requested person's 

life or health.  

Health risk?



 
Irreversible 
psychiatric 

disease?



“it is primarily up to EU law to establish the standards of protection of 
fundamental rights to which the legitimacy of the European arrest 
warrant, and its concrete execution at national level, are subject, 

since this is a matter subject to full harmonisation (,.) 

Union law itself could not tolerate that the execution of the European 
Arrest Warrant results in a violation of the fundamental rights of the 

person recognized by the Charter and Article 6(3) TEU.” 

ITA constitutional court decision 216/21 

CJEU GRAND CHAMBER HEARING (27.9.2022)

https://canestrinilex.com/en/readings/is-right-to-health-a-new-eaw-refusal-ground-corte-costituzionale-21621/



